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BRIEF FOR APPELLEE 


Appellee is not satisfied that a clear and accurate 
statement of the case and issues is contained in appel- 
lant’s brief. Therefore, the following is submitted: 


STATEMENT OF THE CASE 


This appeal is from the order and judgment of the 
District Court of the United States for the Eastern 
District of Washington,, Northern Division (Honor- 
able Sam M. Driver, District Judge), entered Septem- 
ber 20, 1950, permanently enjoining defendant-appel- 
lant, United Truck Lines, Inc., a common carrier by 
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motor vehicle, from transporting property for com- 
pensation in interstate commerce by motor vehicle on 
public highways designated as U. S. No. 30, between 
Boise, Idaho and Pasco, Washington, except as autho- 
rized by a certificate of public convenience and neces- 
sity or other appropriate authority issued by the 
Interstate Commerce Commission. 

The action was initiated by complaint filed by the 
appellee Commission on February 28, 1950, under 
authority of Sections 204(a) and 222(b) of the Inter- 
state Commerce Act (Title 49, U. S. Code, Sections 
304(a) and 322(b)) and under the general laws and 
rules relative to suits in equity arising under the Con- 
stitution and laws of the United States, An answer 
was made by defendant on March 16, 1950. Reply to 
the answer was filed by the plaintiff-appellee on May 
15, 1950. A motion for summary judgment was filed 
by plaintiff-appellee on August 18, 1950, and a per- 
manent injunction was granted, effective 12 o’clock 
‘Noon, September 20, 1950. On the same date defendant 
filed a notice of appeal (28 U.S.C., Sec. 1291) from the 
judgment, and a motion to stay the execution thereof, 
which motion was granted. No written opinion was 
rendered by the District Court. 


STATEMENT OF THE FACTS 


Appellant, a Washington corporation, organized on 
September 28, 1933, has extensive operating authority 
as a common carrier in the Pacific Northwest Terri- 
tory described in appellant’s Exhibit “A” (R. 14-34). 
The only portions thereof relevant to this case concern 
the authority issued to it by the Interstae Commerce 
Commission in the following instances: 

A certificate was issued March 27, 1944, in Docket 
No. MC-7746, authorizing transportation of general 
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commodities between Portland, Oregon and Spokane, 
Washintgon, over a regular route, as follows: 


From Portland over U. 8. Highway 99 to Van- 
couver, Washington, thence over U. S. Highway 
830 to Maryhill, Wash., thence over U. S. Highway 
97 to Toppenish, Wash., thence over Unnumbered 
Highway to Zillah, Wash., thence over U.S. /ligh- 
way 410 to Pasco, Wash., and thence over U.S. 
Highway 3895 to Spokane, and return over the 
same route. (Emphasis added). 

Service is authorized to and from the inter- 
mediate points of Kennewick, Pasco, Connell, 
Lind, Ritzville, Sprague, and Cheney, Washing- 
ton. 


In Docket No. MC-7746, Sub. No. 18, a certificate 
was issued February 25, 1948, authorizing transporta- 
tion of general commodities between Spokane, Wash- 
ington and Boise, Idaho, over a regular route, as 
follows: 


From Spokane, Washington, over U. S. High- 
way No. 195, through Pullman, Wash., to junction 
of U.S. Highway No. 95 (also from Pullman, over 
Washington State Highway No. 8 to Moscow, 
Idaho, and thence over U. 8S. Highway No. 95 to 
junction of U. 8. Highway No. 195), thence over 
over U. S. Highway No. 95 to junction of U. 8. 
Highway No. 30 near Fruitland, Idaho, thence 
over U. S, Highway No. 30 to Boise, Idaho, and 
return over the same route. 


In Docket No. MC-7746, Sub 22, a certificate was 
issued April 18, 1949, permitting appellant to trans- 
port general commodities, with the usual exceptions, 
as follows: 


Service is authorized to and from points in 
Grant, Lineo'n, Franklin, Adams, and Denton 
Counties, as intermediate and off-route points in 
connection with said carrier’s authorized regular- 
1oute operation. (Emphasis supplied). 
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Paragraph III of the complaint alleges that appel- 
lant from July 1, 1949, up to and including the date 
of the filing of the complaint, engaged in the trans- 
portation of property for compensation in interstate 
commerce, by motor vehicle, over portions of the 
public highway designated as U. S. No. 30 between 
Boise, Idaho and Pasco, Washington. Appendix “A” 
attached thereto listed eight representative instances 
of operations conducted by appellant over that route, 
all of which were performed outside the scope of the 
certificate issued to appellant in Docket No, MC-7746 
and Sub Nos. 18 and 22, in violation of Section 206(a) 
of the Interstate Commerce Act (49 U.S.C., 306(a)). 


THE QUESTION AT ISSUE 


Appellant admits that it has been operating between 
Pasco, Washington and Boise, Idaho, over U. 8S. High- 
way No. 30, and in support of its position that such 
operations are lawful contends that the city of Pasco, 
in Benton County, Washington, is an off-route point 
to its otherwise authorifzed operations—namely its 
regular-route operations ‘between Spokane, Washing- 
ton and Boise, Idaho. Appellee, on the other hand, 
denies that any of the certificates described in appel- 
lant’s Exhibit “A” (Tr. 14-34) authorized appellant 
to perform transportation between Boise, Idaho and 
Pasco, Washington, over U, S. Highway No. 80, and 
denies that Pasco is an off-route point in connection 
with appellant’s authorized regular-route operations 
between Boise, Idaho and Spokane, Washington. 

The sole question before the court, therefore, is 
whether appellant is authorized to operate over U. S. 
Highway No. 30, between Boise and Pasco (in lieu 
of operating over its authorized regular routes be- 
tiveen Boise and Portland via Spokane) on the theory 
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that Pasco is an off-route point in connection with 
appellant’s authorized regular-route operations be- 
tween Boise and Spokane. 


ARGUMENT 


By reference to appellant’s certificate No. MC-7746, 
conferring rights to operate over the route between 
Portland, Oregon and Spokane, Washington, it will 
be noted that Pasco, Washington, is described as an 
itermediate point on U. S. Highway 410. The certifi- 
eate states (Tr. 17): 


Service is authorized to and from the intermed- 
iate points of Kennewick, Pusco, Connell, Lind, 
Ritzville, Sprague, and Cheney, Washington. 
(Emphasis supplied). 

Appellant’s certificate No, MC-7746, Sub. 22, grants 
authority by using the following language (Tr. 27): 

Service is authorized to and from points in 
Grant, Lincoln, Franklin, Adams and Beuton 
Counties, Wash., as intermediate and off-route 
points in connection with said carrier’s otherwise 
authorized regular-route operations. (Emphasis 
added). 

As we understand appellant‘s position, it contends 
that Pasco, which is in Benton County, Washington, 
is an off-route point in connection with its authorized 
regular-route betweenPortland and Spokane, and that 
it is authorized to serve Pasco by virtue of the last- 
quoted certificate above. The Commission (appellee) 
denies that contention, and the issue thus joined pre- 
sents the principal question now before the court. 

The weakness which is immediately apparent in 
appellant’s position is that it is based upon the false 
hypothesis that Pasco is an “off-route point in con- 
nection with said carrier’s otherwise authorized regu- 
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lar-route operations”. Pasco is not an off-route point 
in any sense. On the contrary, appellant’s certificate 
No. MC-7746 specifically names Pasco as one of the 
intermediate points (that is, an on-route point) which 
appellant is authorized to serve on its authorized 
route between Portland and Spokane (Tr. 17). 

Appellant contends, however, that it is also autho- 
rized to serve Pasco as an off-route point in connec- 
tion with its authorized regular-route operations be- 
tween Boise and Spokane. In performing through 
transportation between Boise and Portland it has been 
operating over U. S, Highway 30 between Boise and 
Paseo, under its claim that Boise is an “off-route 
point” in connection with its Boise-Spokane opera- 
tions, and its doing so constitutes the basis for this 
action. 

On pages 14 and 15 of its brief, appellant has set 
forth what it terms “Rules of Commission Governing 
Routes to Territories”. To the extent that it creates 
the impression that formal rules have been adopted, 
appellant’s statement is in error. No such rules, or 
any other rules or regulations on the subject, have 
been prescribed by the Commission. The so-called 
rules set forth in appellant’s brief appear to have been 
copied from informal opinions expressed in communi- 
cations from one employee of the Commission to an- 
other, as indicated by the file reference “L-2127% 
March 30, 1949”. It goes without saying that such 
expressions are in no sense “rules of the Commission,” 
having the force and effect of law. 

In fact, appellant admits at another place in its 
brief (page 13) that no rules and regulations defining 
“off-route points” have been prescribed by the Com- 
mission. With that statement we fully agree. More- 
over, we insist that there is no need for such rules. 
The Commission, in its formal decisions on motor 
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carriers’ applications for operating rights, has many 
time defined the term “off-route point”, For that 
reason the term has a technical and well understood 
meaning in the motor carrier industry. Appellant’s 
certificates should be interpreted in accordance with 
that meaning. Black v. Interstate Comimeree Com- 
mission, 167 F. (2d) 825, and authorities there cited. 

Before mentioning any of the Commission’s decis- 
ions in which the term “‘off-route point” was defined, 
we desire to mention a well-known principle of statu- 
tory construction. It is that the interpretations 
placed upon provisions of the Interstate Commerce 
Act by the Commission (which the courts have stated 
possesses special competence in this field) are entitled 
to great weight and respect and will not be overturned 
unless they are arbitrary or plainly erroneous. New 
York, N. H.d&: H.R. Co. v. Interstate Commerce Com- 
mission, 200 U. 8. 361, 402; Brewster v. Gage, Col- 
lector of Internal Revenue, 280 U.S. 327, 336. In one 
ease it was stated that “the Commission’s construc- 
tion (of a certificate), unless clearly erroneous or 
arbitrary, must be accepted by the courts’’. Adirou- 
dack Transit Lines, Inc, v. United States, 59 F. Supp. 
503; affirmed by the Supreme Court, 324 U. S. 824. 

We shall next refer to a few of the Commission’s 
decisions dealing with the authority of motor carriers 
to serve off-route points. 

In Dixie Freight Lines, Inc. E.rtension Application, 
29 M.C.C. 406, the Commission stated: 

An off-route point is one usually served by line- 
haul equipment making a short side trip and re- 
turning as soon as possible to the regular route 
or schedule, (Emphasis added). 

In deciding the application of System Arizona E.r- 
press Service, Inc., 4 M.C.C. 129, 131, the Comnniission 
stated: 
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Most of the so-called off-route points in Ari- 
zona are so far off-route as to lose their status as 
such. An off-route point usually is one served by 
line-haul equipment making a short side trip and 
returning as soon as possible to its regular route 
and, schedule. When asked as to the extent of de- 
parture from the regular routes in the perform- 
ance of off-route service past and proposed, appli- 
cant’s manager suggested that such service would 
relate to hauls of 150 miles from regular routes. 
Obviously, such service ts not off-route service as 
that term ordinarily is used * * *, The authority 
granted herein will include authority to serve off- 
route points in Arizona west of Phoenix which 
are between U. S. Highways 60 and 80; or which 
are not more than 25 miles north of U. 8. High- 
way 60, or not more than 25 miles south of U. 8S. 
Highway 80. (Emphasis added). 

Again, in Los Angeles-Seattle M. Evpress, Ine., 24 
M.C.C. 141, 145, the Commission said: 

San Diego, California, is situated too far dis- 
tant from Los Angeles to be termed an off-route 
point. 

It necessarily follows from these decisions that an 
off-route point must be situated within a reasonably 
short distance from the route to which it is appur- 
tenant. Can it be said, then, that Pasco is such an 
off-route point in connection with appellant’s autho- 
rized route between Boise and Spokane? Let us con- 
sider the facts in this connection. 

The route over which appellant is authorized to 
operate between Boise and Spokane is described in the 
certificate by reference to certain numbered highways 
(Tr. 22), and service is authorized to and from certain 
specified intermediate points on said route and one 
named off-route point, but not to or from Pasco. In 
serving Pasco (under the claim that it is an off-route 
point in connection with appellant’s Boise-Spokane 
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regular-route operations), appellant admittedly has 
been operating over U. 8. Highway 30 between Boise 
and Pasco. From a Rand McNally road map it 
appears that Pasco is more than 200 miles distant by 
highway from the point where appellant’s vehicles 
leave its Boise-Spokane authorized 10ute in order to 
serve Pasco as an off-route point. The round-trip 
distance (from the point of departure from the Boise- 
Spokane authorized route to Pasco and return) is 
more than 400 miles. May such a departure be re- 
garaed as “a short side trip’? Merely to ask the 
question is to disclose the unreasonableness of appel- 
lant’s contention. 


In this connection it is worth noting that the Com- 
mission has many times held that “off-route point 
authority is not severable from the route or routes 
to which it is commonly appurtenant’’. Anor M. Serv- 
meee Pc. —Purchase—J. Bedford ‘M. Service, Inc., 36 
Mee.C. 713; Norwalk Truck Line Co—Purchase 
Midwest M. Freight Co., 37 M.C.C. 376. 


Appellant asserts that the effect of the decision of 
the district court is to read into is certificate No. MC- 
7746, Sub 22, a restriction which the certificate does 
net contain. While the certificate does not specifi- 
eally restrict the distance to which appellant may 
travel in serving off-route points, the certificate must 
be read in the light of the well understood meaning 
of the term “‘off-route points” as declared by the Com- 
mission and as indicated above. Moreover, “it is not 
the function of a certificate to enumerte the opera- 
tions which may not be performed’’. Gay's Express 
Beiaigis & Nichols, 43 M.C.C. 277, 280. Under the 
provisions of Section 208(a) of the Interstate Com- 
merce Act (49 U. S. Code 808(a)), a certificate is re- 
Guile! only to specify the services which the carrier 
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may perform thereunder, not those which he is for- 
bidden or restricted from performing. 


Appellant also contends (page 15 of its brief) that 
the wording of its certificate is such that service is 
authorized to and from any of the points in the five 
counties as intermediate and off-route points in con- 
nection with its authorized regular-route operations, 
and implies that the word “operations” includes all its 
operations over whatever route is the most practical 
and shortest. This argument, likewise, has no foun- 
dation because, as demonstrated above, Pasco is an 
“on-route” point and therefore cannot be classified as 
off-route. ; 

The unauthorized operations in which appellant has 
been and is engaged are substantial. There is nothing 
trivial about them. They amount to much more than 
merely transporting an occasional shipment from 
Boise to Pasco or from Pasco to Boise over U. 8. High- 
way 380. Under appellant’s claim that it has the right 
to serve Paseo as an off-route point in connection 
with its Boise-Spokane regular-route authority, it has 
been conducting its through operations between Boise 
and Portland over U. S. Highway 30, rather than over 
the-much longer route it isauthorized to traverse from 
Boise to Spokane to Portland, and vice versa. Its said 
operations over the shorter route not only constitute 
unfair and unlawful competition with motor carriers 
holding authority to operate over that route, but pre- 
sent the question whether a carrier such as appellant 
shall be permitted to engage in interstate operations 
over a cut-off or alternate route without first obtain- 
ing the authority which the statute requires it to have. 

This is not a situation wherein the Commission is 
arbitrarily insisting that appellant operate over the 
longer (and perhaps less economical) route. Upon 
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appellant’s filing a proper application and making 
proof of public convenience and necessity for such 
authority, the Commission would grant appellant a 
ceitificate authorizing it to operate over the alternate 
shorter route. Many such applications have been 
considered by the Commission, and the desired au- 
thority has been granted whenever the Commission 
found that the proof met the statutory requirements. 
David C. Hall, Extension, 44 M.C.C. 104; Juterstate 
Dispatch, Inc., Extension, 30 M.C.C. 763; Divie Freight 
Lines, luc., Hatension, 29 M.C.C. 406. 


One other point deserves mention, There seems 
to be at least a suggestion in appellant’s argument 
that it did not kao the limits of its operating author- 
ity and that it should no be charged with knowledge 
of the Commission’s decisions, supra, in which the 
term “off-route point” was defined. The obvious 
answer to that suggestion is that this is a civil action, 
not a criminal prosecution, and no questionas to appel- 
lant’s knowledge or wilfulness is involved. It was not 
and is not necessary, in order to sustain the judgment 
of the trial court, for the evidence to show that appel- 
lant Awew it was without authority to engage in the 
questioned operations. Had a criminal prosecution 
been brought against appellant under Section 222(a) 
of the Interstate Commerce Act (49 U. 8S. Code, 
322(a)), it would have been necessary, in order to 
convict, to prove that appellant “knowingly and wil- 
fully” operated without authority or beyond the scope 
of its authority. But Section 222(b) of the Act, under. 
which this civil action for injunction was brought, 
does not require a showing of knowledge or wilfulness 
on the part of the offending person. There is no rele- 
vancy, therefore, in any suggestion that appellant did 
not know the limits of its authority and for that 
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reason may have exceeded them unintentionally. If 
it has been and is continuing to engage in unautho- 
rized operations, even under a mistaken belief that 
they were authorized by its certificates, the action of 
the trial court in granting the injuncion was proper. 


CONCLUSION 


We submit that under the undisputed facts and the 
applicable law, the appellant, in transporting property 
over U. S. Highway No. 30 between Boise, Idaho and 
Pasco, Washington, has been and is engaging in un- 
authorized operations, in violation of the Interstate 
Commerce Act, and that the judgment of the lower 
court enjoining appellant from continuing to engage 
in such operations was without error and should be 
affirmed. 


Respectfully, 


HARVEY ERICKSON, 
United States Attorney 
LOM ee OU 


WELLINGTON McNICHOLS, 
Attorneys, 
Interstate Commerce Commission 
Attorneys for Appellee. 
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